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 12 
WHEREAS, prior authorization (PA) is an advanced approval process that 13 

insurers and other payers use as a healthcare utilization management tool to deny 14 
payment for covered benefits when the payer deems the benefit clinically unnecessary;1 15 
and 16 
 17 

WHEREAS, prior authorization requirements are rapidly increasing each year, 18 
which leads to not only increased administrative duties for physicians and their practice 19 
staff but also delayed care for patients;2 and  20 
 21 

WHEREAS, a 2022 study by our AMA on PA demonstrated that 88% of 22 
physicians experience high or extremely high administrative burdens due to prior 23 
authorization requirements and that 94% of physicians believe prior authorizations delay 24 
patient access to necessary care;3 and 25 
 26 

WHEREAS, the process of PA reviews, which health plans are frequently known 27 
to delegate to third-party contractors, causes significant delays in appropriate patient 28 
care that can lead to prolonged suffering and unnecessary deaths;4 and  29 
 30 

WHEREAS, the 2022 physician survey by our AMA found that 89% of physicians 31 
believe PA requirements have a negative impact on clinical outcomes for patients, with 32 
33% of physicians reporting that PAs have led to their patients experiencing serious 33 
adverse health outcomes, including hospitalization, life-threatening events, or disability;3 34 
and 35 
 36 

WHEREAS, other surveys by the American Society of Clinical Oncologists 37 
(ASCO), the American Cancer Society Cancer Action Network (ACS CAN), and the 38 
American Society for Radiation Oncology (ASRO) have reported similar findings, with 39 
nearly all oncologists in the 2023 ASCO reporting a patient experienced harms due to 40 
PA, including 35% who specifically attributed a patient’s loss of life to prior authorization 41 
requirements;5-8 and 42 
 43 

WHEREAS, the data strongly suggests that insurers are denying justified 44 
healthcare, with the 2022 AMA physician survey reporting that only 1% of physicians 45 



believe that PA criteria are always based on evidence-based medicine or specialty 46 
society guidelines;3 and  47 
 48 

WHEREAS, capitated payment models like Medicaid Managed Care and 49 
Medicare Advantage Organizations (MAOs), in which private companies are paid fixed 50 
amounts per enrollee based on expected costs regardless of whether the actual cost 51 
was higher or lower, create an incentive to minimize enrollee services and maximize PA 52 
denials;9 and  53 
 54 

WHEREAS, reporting by the Office of Inspector General (OIG) for the United 55 
States Department of Health and Human Services has frequently shown that many 56 
denials were inappropriate, with a 2022 report finding that 13% of PA denials met 57 
Medicare coverage requirements and 18% of payment denials met Medicare coverage 58 
rules and internal reimbursement guidelines;9 and   59 
 60 

WHEREAS, a 2023 Kaiser Family Foundation (KFF) study as well as two 61 
separate OIG reports found that, although just 11% of PA denials by MAOs are 62 
appealed, the vast majority of appeals were either completely or partially overturned;10-63 
12 and  64 
 65 

WHEREAS, the KFF study and OIG reports noted that their findings were 66 
particularly concerning because the appeals process was largely underutilized by 67 
beneficiaries and providers with only 1% to 27% of initial denials ever being appealed, 68 
meaning insurers are incentivized to deny coverage knowing only a small portion of PA 69 
decisions will be formally appealed;10-12 and 70 
 71 

WHEREAS, despite increasing evidence of inappropriate PA denials by insurers, 72 
there currently is no consensus on how to hold insurers liable for denials that result in 73 
preventable injury to patients, with largely unsuccessful litigation strategies ranging from 74 
bad faith breach of contract to negligent breach of duty, and at least one effort in Texas 75 
preempted by the Employment Income & Retirement Act of 1974 (ERISA);4,13-14 and  76 
 77 

WHEREAS, even when state statute or case law permits a bad faith claim 78 
against an insurance company for a wrongful coverage denial and the claim is not 79 
preempted by ERISA, it’s often impossible to recover punitive damages, which may 80 
require proving that the insurance company acted with a higher degree of intent than 81 
that required for compensatory damages;15 and  82 
 83 

WHEREAS, in a recent New York case in which a delayed PA approval resulted 84 
in the preventable, rapid progression of a woman’s cancer, the U.S. District Court for 85 
the Southern District of New York ruled against the woman when it held that existing 86 
New York law does not impose a duty of reasonable care on insurance companies that 87 
engage in PA review, highlighting the need for aggressive state legislative reform to 88 
increase liability for state-regulated insurers;16 and   89 
 90 



WHEREAS, efforts to hold insurers liable for PA denials that result in preventable 91 
injury have been slowed by the increasing use of mandatory arbitration clauses in 92 
beneficiary contracts, which require beneficiaries to settle disputes out of court by an 93 
impartial third party rather than before a jury or judge and often include waivers that 94 
prevent beneficiaries from bringing class action suits;17-18 and  95 
 96 

WHEREAS, a 2019 review of arbitration clauses used by Fortune 100 companies 97 
found that many of the nation’s largest health insurance companies, including 98 
UnitedHealth Group, Anthem, Aetna, and Cigna, impose mandatory arbitration clauses 99 
with class waivers on consumers;18 and  100 
 101 

WHEREAS, mandatory arbitration clauses are particularly insidious in health 102 
insurance contracts given the wide gap in bargaining power between the insurance 103 
company and beneficiary and limited selection of alternate insurers as a result of 104 
increasing consolidation in insurance markets;19-20 and    105 
 106 

WHEREAS, while arbitration may be preferred by some individuals, data 107 
suggests it is generally bad for consumers, as the median award for medical 108 
malpractice claims in Kaiser Permanente’s arbitration program is nearly $400,000 less 109 
than median awards for medical malpractice jury trials in California;21 and   110 
 111 

WHEREAS, in addition to the federal Improving Seniors’ Timely Access to Care 112 
Act (H.R.3173), nearly 90 prior authorization reform bills have been proposed in current 113 
state legislatures, many of which draw on our AMA’s model legislation, but none of 114 
these proposed bills that have received AMA support address insurers’ legal liability 115 
when patients are harmed by prior authorizations;22-23 and  116 
 117 

WHEREAS, though the OSMA has advocated extensively for the reformation of 118 
PA, its efforts have focused largely on streamlining the process rather than creating or 119 
enforcing legal liability for PA denials that injure patients;27,28 and therefore  120 
 121 

BE IT RESOLVED, that our OSMA advocate for increased legal accountability of 122 
insurers and other payers when prior authorization leads to patient harm, including but 123 
not limited to the prohibition of mandatory pre-dispute arbitration and limitation on class 124 
action clauses in beneficiary contracts. 125 
 126 
Fiscal Note:  $ (Sponsor) 127 
   $ 500 (Staff) 128 
 129 
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 228 
OSMA Policy: 229 
 230 
Policy 09 – 2016 – Prior Authorization for Patients Injured at Work  231 
1. The OSMA shall survey physician members who are treating patients with work related 232 
conditions to determine the problems associated with obtaining prior authorization for treatment 233 
including procedures and medications.  234 
2. The OSMA shall request that the Bureau of Workers Compensation and self-insured 235 
employers address the problems associated with obtaining prior authorization for patients 236 
injured at work to allow treatment of patients to occur in a timely and appropriate manner.  237 
 238 
Policy 19 – 2018 – Prior Authorization for Durable Medical Equipment (DME)  239 
1. Denials of prior authorization for durable medical equipment (DME) must be based on true 240 
medical necessity not arbitrary time limits or other paperwork issues.  241 
2. The OSMA continue to work to improve the prior authorization process including working with 242 
our Ohio Congressional Delegation and our American Medical Association to improve the 243 
process for Medicare Managed Care plans.  244 
3. The OSMA Delegation take this policy to the American Medical Association Annual Meeting.   245 
 246 
Policy 14 – 2019 – Compensation for Prior Authorization Services  247 
1. The OSMA opposes pre-authorization as a requirement for patient care.  248 
2. The OSMA shall seek legislation that provides for appropriate compensation to physician 249 
offices for expenses incurred in obtaining prior authorizations for patient care.  250 
 251 
Policy 23 – 2022 – Prohibit Reversal of Prior Authorization  252 
1. The Ohio State Medical Association (OSMA) supports legislation to prohibit retroactive denial 253 
of a previously approved medication, procedure, or test unless the patient is no longer insured 254 
by that company at the time of service.  255 
2. The OSMA delegation to the AMA will take this topic regarding reversal of prior authorization 256 
to the AMA House of Delegates to advocate for this change as a part of their greater effort to 257 
eliminate prior authorization all together.  258 
 259 
Policy 10 – 2023 – Supporting Increased Access to HIV Prevention Medication  260 
1. The OSMA opposes prior authorization requirements for HIV pre-exposure prophylaxis 261 
(PrEP) and post-exposure prophylaxis (PEP) medications.  262 
2. The OSMA supports requiring state-regulated payers to cover full costs of HIV prevention 263 
medications and related services, including screenings, diagnostic procedures, administrative 264 
fees, and clinical follow-ups in-person or via telemedicine, without any cost-sharing obligation 265 
for the plan holder.  266 
3. The OSMA supports legislation requiring all payers in Ohio to add long-acting injectable 267 
variations of PrEP to their formularies to ensure that they are accessible to eligible patients. 268 
 269 
Policy 25 – 2023 – Codifying Efforts for Legislative Action on Prior Authorization  270 
1. The OSMA will seek legislative solutions to reduce the burden of prior authorization 271 
requirements.  272 



2. The OSMA advocacy team will report back annually to the House of Delegates on the status 273 
of prior authorization advocacy efforts unless deemed unnecessary by Council. 274 
 275 


